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LAND TRANSFERS, ANCIENT AND MODERN. 



Annual Address Before the West Virginia Bar Association, by Eugene 0. Massie, 
of the Richmond, Virginia, Bar. 



The history of the world revolves around the acquisition of title 
to lands. The rise and fall of empires and the destiny of the hu- 
man race have been governed by the passion or necessity for terri- 
torial aggrandizement. The hopes and aims of individuals, as well 
Us those of nations, have been rooted to the soil, and the story of 
the long and bitter struggle for personal liberty is intimately 
blended with that concerning the tenure of lands. Men have will- 
ingly undergone the severest privations and even poured out their 
life-blood to win or retain possession of coveted domains, whether 
great or small. And as we look upon the treasured mountains and 
rich valleys of this great State, we cannot forget the trials and 
battles of those heroes who conquered and subdued it, for posterity 
even more than for themselves. The county of Augusta in the Old 
Dominion once stretched from the feet of the beautiful Blue Ridge 
to the turbid waters of the mighty Mississippi, and something of 
its history may be gathered from a saying that became a tradition 
among the aborigines, that "all the clover was white until John 
Lewis came and stained it red with the blood of the Indians" — a 
tradition founded upon the fact that he not only slew many of 
their braves, but also was the first to introduce the red English 
clover. Nor was all the blood spilled on one side, for his veins 
as well as those of his noble wife, Margaret Lynn, ran red in the 
fierce warfare ; and the victory of Point Pleasant which assured the 
conquest of this magnificent region was sealed by the death of 
his intrepid son, Col. Charles Lewis, one of the first to fall in that 
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memorable battle in which the Indians were led by their great 
warrior Cornstalk, sachem of the Shawnees and king of the northern 
confederacy. 

The original transfer of title, beyond which no records can go, 
is described in the beginning of the Book — that peerless Volume of 
the ages — from which we learn that dominion over all the earth 
was given to man by his Creator; 1 and then we are more particu- 
larly told that our first parents were put into possession of a certain 
well-known garden, or messuage, denominated Eden, "to dress it 
and to keep it." 2 Thus was an estate of inheritance, by livery of 
seisin and actual entry, vested in Adam — a conditional fee — which, 
however, was afterwards forfeited by a breach of condition subse- 
quent on the part of the donee, as some of you may remember. 

When Abraham acquired the field of Ephron which was in Mach- 
pelah, from the children of Heth, some forty centuries ago, he was 
not content to take it as a gift nor to hold it by mere license; but 
he required Ephron to put a price upon it, and weighed out the 
necessary shekels in the audience of the people of the land. He 
was then formally put in possession and his rights were made sure 
in the presence of all the children of Heth. Thus was passed a 
title to "the field and the cave which was therein, and all the trees 
that were in the field, that were in all the borders round about" — 
a title of inheritance which remained sure and inviolate in Abra- 
ham and the generations that succeeded him. 3 

Among the Hebrews, the government being theocratic, tenures 
were solemnly declared to be of God Himself; for, says the inspired 
text, "the land is mine, for ye are strangers and sojourners with 
me."* Under the laws of Moses, therefore, lands were strictly 
hereditary and any absolute alienation thereof was prohibited ex- 
cept in walled cities. No lands outside of the walled cities could 
be transferred for a longer period than fifty years; for every 
fiftieth year was the year of Jubilee in which the trumpet was 
sounded throughout all the land in proclamation of liberty unto 
all the inhabitants thereof, and it was ordained that every man 
should then return "unto his possession." So all sales were made 
with reference to this return on the part of the vendor or his heirs ; 
and even in walled cities any man might redeem his dwelling-house 

] Gen. 1, 26. 3 Gen. 4, 23. 

*Gen. 2, 15. 'Lev. 25, 23. 
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within one year after sale. 6 "Now this was the manner in former 
time in Israel concerning redeeming and concerning changing, for 
to confirm all things ; a man plucked off his shoe, and gave it to 
his neighbor : and this was a testimony in Israel" — as we learn 
from the book of liuth. 6 This ceremony appears to have been per- 
formed in the presence of the elders and all the people, who were 
called upon to be witnesses of the transaction, and was thus akin 
to, and perhaps the original of, the feudal livery of seisin. 

Oriental research has shown that the art of writing was known 
and employed centuries before the date of Abraham, but I am un- 
able to state at what early period deeds began to be made. We 
know, however, that lands were transferred by regular instruments 
of conveyance, signed, sealed and delivered, in the days of Jere- 
miah, about 600 B. C. For he describes the ceremonies employed 
when he "bought the field of Hanameel," during one of his periods 
of imprisonment. He "subscribed the evidence" of purchase, and 
"sealed it, and took witnesses, and weighed him the money in the 
balances," "even seventeen shekels of silver." 7 It was customary 
to make two copies on clay tablets; the original being placed in a 
sealed cylinder of clay, and the copy being inscribed on the outside 
of the cylinder. Thus, if the copy ever became defaced, or if any 
dispute arose as to the text, the cylinder was broken and the orig- 
inal was brought to light. This is the explanation of the rest of 
the story told by Jeremiah: "So I took the evidence of the pur- 
chase, both that which was sealed according to the law and custom, 
and that which was open : And I gave the evidence of the purchase 
unto Baruch the son of Neriah, the son of Maaseiah, in the sight 
of Hanameel mine uncle's son, and in the presence of the witnesses 
that subscribed the book of the purchase, before all the Jews that 
sat in the court of the prison. And I charged Baruch before them, 
saying: Thus saith Lord of Hosts, the God of Israel; take these 
evidences, this evidence of the purchase, both that which is sealed 
and this evidence which is open and put them in an earthen vessel, 
that they may continue many days." 8 

In the solemn and impressive style of the Book of Law it was 
written: "Cursed be he that removeth his neighbor's landmark. 
And all the people shall say, Amen." 9 Therefore, this injunction 

"Lev. 25. "Jer. 32, 9-13. 

°Ruth 4, 7. 9 Deut. 27, 17. 

'Jer. 32, 9-13. 
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found a place among the proverbs of the Wise Man : "Remove not 
the ancient landmarks which thy fathers have set." 10 

In Egypt, where civilization had nourished for centuries and 
some of the pyramids were already hoary with age when Abraham 
journeyed thither in the lifetime of the lovely Sarah, lands are 
said by Diodorus to have been originally allotted by King Sesostris 
to the military; and Herodotus relates that each of the 410,000 
soldiers of the kingdom was given twelve arurae or about nine 
acres of land. 11 This smacks of feudalism, and so we are told by 
Prof. Hilprecht, who is perhaps the greatest living authority on 
the subject, that in the eleventh dynasty "the sort of patriarchal 
government exercised by the old empire had been replaced by 
feudalism." 12 It may be interesting to add that this diligent ex- 
plorer and profound oriental scholar, speaking in the light of latest 
researches, has said: "Egyptian civilization, so far as we know 
at present, has no beginning; the farther back we go, the more 
perfect and developed we find it to have been." 13 

Professor Maspero tells us that among the Chaldeans theoret- 
ically the earth belonged to the gods, and under them to the kings, 
who made concessions of lands to their vassals ; so that "the greater 
part of their domains were always in the hands of the nobles or 
private individuals." These held under a tenure of rents, appar- 
ently similar to the quit-rents of the days of our fathers. ■ The 
best of our modern methods seem to have prevailed among this 
wonderful people. For, says this scholar: "A survey of the area 
of each state had been made at an early age, and the lots into 
which it had been divided were registered on clay tablets contain- 
ing the name of the proprietor as well as those of his neighbors, 
together with such indications of the features of the land, dykes, 
canals, rivers, and buildings as would serve to define its boundaries ; 
rough plans accompanied the description, and in the most compli- 
cated instances interpreted it to the eye. This survey was fre- 
quently repeated, and enabled the sovereign to arrange his scheme 
of taxation on a solid basis, and to calculate the product of it with- 
out material error." 14 

I0 Prov. 22, 28. "Recent Research in Bible Lands, p. 

"Rawllnson's History of Ancient 102. 

Egypt. "Dawn of Civilization. 

"Recent Research In Bible Lands, p. 

100. 
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We learn from the same authoity, that "landed property was 
placed under the guardianship of the gods, and its transfer or 
cession accompanied by formalities of a half -religious, half-magical 
character." Muniments of title were inscribed on hard stones, like 
flint or basalt, which appear to have been used as landmarks. A 
portion of one of these Chaldean deeds — the warranty clause — 
has been translated as follows: 

"If ever, in the course of days, any one of the brothers, children, 
family, men or women, slaves or servants of the house, or any 
governor or functionary whatsoever arises and intends to steal this 
field, and remove this landmark, either to make a gift of it to a 
god, or to assign it to a competitor, or to appropriate it to himself ; 
if he modifies the area of it, the limits and the landmark; if he 
divides it into portions, and if he says : 'The field has no owner, 
since there has been no donation of it;' — if, from dread of the 
terrible imprecations which protect this stele and this field, he 
sends a fool, a deaf or blind person, a wicked wretch, an idiot, a 
stranger, or an ignorant one, and should cause this stele to be 
taken away, and should throw it into the water, cover it with dust, 
mutilate it by scratching it with a stone, burn it in the fire and 
destroy it, or write anything else upon it, or carry it away to a 
place where it will be no longer seen,^-this man, may Anu, Bel, 
Ea, the exalted lady, the great gods, cast upon him looks of wrath, 
may they destroy his strength, may they exterminate his race." 15 

In further explanation of these imprecations, Prof. Maspero 
says: 

"All the immortals are associated in this excommunication, and 
each one promises in his turn the aid of his power. Merodach, by 
whose spells the sick are restored, will inflict upon the guilty one 
a dropsy which no incantation can cure. Shamash, the supreme 
judge, will send forth against him one of his inexorable judgments. 
Sin, the inhabitant of the brilliant heavens, will cover him with 
leprosy as with a garment. Adar, the warrior, will break his 
weapons. Zamama, the king of strifes, will not stand by him on 
the field of battle. Eammah will let loose his tempest upon his 
fields, and will overwhelm them. The whole band of the invisibles 
hold themselves ready to defend the rights of the proprietor against 
all attacks. In no part of the ancient world was the sac ed char- 

"Dawn of Civilization. 
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acter of property so forcibly laid down, or the possession of the 
soil more firmly secured by religion." 16 

In- order that we may appreciate the antiquity of the Chaldean 
civilization, we may note that Eridu, described by Prof. Sayce as 
the seaport of primitive Chaldea, is supposed by him to have been 
founded no less than 6500 years B. C. — a calculation based upon 
the growth of land at the head of the Persian gulf, which has left 
the ruins of the ancient city far from its original maritime site. 17 

We are indebted to Mr. Basil T. A. Evetts, formely of the Assy- 
rian Department of the British Museum, for the following trans- 
lation of a deed executed during the reign of Evil-Merodach, the 
son of Nebuchadnezzar and his successor to the throne of Babylon 
in the year 562 B. C, being a conveyance from one Eamman-nasir 
to one Marduk-akhi-usur, to whom it had been previously mort- 
gaged by the vendor. Listen : 

"A piece of land, consisting of five measures of corn-land, a 
field, meadow, and a palm-garden, adjoining the corn-field of Itri- 
Saktum, in front of the gate of the Sun-god, in the suburbs of 
Babylon. Its measurements are: 

"336 2-3 cubits on the upper western side, adjoining the property 
of Zilla, son of Nur-Sin; 

"339 cubits on the lower eastern side, adjoining the property of 
Eimut-Bel, son of Bel-uballit, son of Sin-shadunu; 

"128 cubits, 20 fingers on the upper northern side, adjoining 
the road. . . . 

"126 cubits, 20 fingers on the lower southern side, adjoining the 
property of Bimut, son of Nadin, son of Sin-kuduinu. 

"Total : 5 measures of corn-land and 1 measure of pasture land. 

"During the years from the 32nd year of Nebuchadnezzar, king 
of Babylon, Marduk-aki-usur, son of Marduk-ibni, the king's of- 
ficer, has held the land as pledge for three manehs of silver, at the 
hands of Bamman-nasir, son of Apia, son of the priest of Bim- 
mon. Afterwards, in the second year of Evil-Merodach, king of 
Babylon, Marduk-akhi-usur, son of Marduk-ibni, the king's officer, 
has declared and reckoned the full value of the land as 3y 2 manehs, 
6 shekels of pure silver, and has deposited 5% shekels of silver in 
addition. 18 The total price, 3 2-3 manehs, 1 shekel, 3 ud of pure 

"Dawn of Civilization. 18This was <*« "backsheesh" custom- 

,,_ ... . , , „ ary in eastern countries, of which 

"Babylonians and Assyrians, p. 2. you may gtlll hear in the 0rlent . ■ 



1904.] LAND TRANSFERS. 371 

silver. Eamman-nasir, son of Apia, son of the priest of Eimmon, 
has received the full price of the land in silver, at the hands of 
Marduk-akhi-usur, son of Marduk-ibni, the king's officer. 

"In the presence of the Eoyal Scribes, in the city of Ipkida, the 
tablet has been sealed, and Marduk-akhi-usur has paid the price. 

"Witnesses : Bel-iddin, son of Sitillu, son of the chief architect ; 
jtfabuetir-napshati, son of Shamash-nasir, son of Nur-Sin; Nabu- 
iddin, son of Mushallim, son of the sword-bearer; Mushezib-Mar- 
duk, son of Nabu-paliddin, son of Dabibi 

"Besides the male witnesses of the tablet of Marduk-akhi-usur, 
Saggil-namrat, daughter of Eamman-nasir, and wife of Uballit- 
Marduk, sat as witness. 

"Eamman-takul, son of Eamman-nasir, son of the priest of 
Eimmon, has received three shekels of stamped (?) silver at the 
hands of Marduk-akhi-usur, and sat together with the witnesses. 

"Scribe: Nabu-shar-usur, son of Zirutu, son of Marduk-shakin- 
pushu. 

"Babylon, month of Tammuz, 15th day, 2nd year of Evil-Mero- 
dach, king of Babylon. 

"Nail-mark of Eamman-nasir, son of Apia, son of the Priest of 
Eimmon, in place of his seal." 19 

Available information concerning the land laws of Greece is 
meager and far from satisfactory. This wonderful land was so 
rich in literature, philosophy, and art that its own authors, as well 
as more modern writers, appear to have been absorbed by these 
subjects to the exclusion of the less interesting details of law. It 
has been pointedly remarked by an eminent historian that one of 
the most provoking omissions of classic writers is their failure to 
mention many things which must have been within their knowl- 
edge. And this seems to be the case concerning the tenure and 
transfer of titles to lands. Most that we know upon these sub- 
jects is grouped around the laws of Lycurgus in Sparta and those 
of Solon in Attica ; though Aristotle touches upon the subject gen- 
erally in the following paragraph : 

"The ancient laws of many states which aimed at making the 
people husbandmen were excellent. They provided either that no 
one should possess more than a certain quantity of land, or that, 

"New Lights on Bible Lands. 
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if he did, the land should not be within a certain distance of the 
acropolis. Formerly in many states there was a law forbidding 
any one to sell his original allotment of land (Cp. II, 7, sec. 7). 
There is a similar law attributed to Oxylus, which is to the effect 
that there should be a certain portion of every man's property on 
which he could not borrow money." 20 

And the same writer elsewhere says : "Laws were made by Solon 
and others prohibiting an individual from possessing as much land 
as he pleased; and there are other laws in states which forbid the 
sale of property. Among the Locrians, for example, there is a law 
that a man is not to sell his property unless he can prove unmis- 
takably that some misfortune has befallen him. Again there have 
been laws which enjoined the preservation of the original lots. 
Such a law existed in the island of Leucas, and the abrogation of 
it made the constitution too democratic, for the rulers no longer 
had the prescribed qualification." 21 

In Sparta, says Hon. Woodrow Wilson, the state was regarded as 
the original proprietor of the soil, and individual tenure was in 
the nature of a usufruct. "No landed estate could be alienated 
either by sale or testament from the family to which the state 
had assigned it unless express legislative leave were given."* 2 
Other respectable authors also assert that the laws of Lycurgus 
did not permit the devise of lands, but the historian Grote advances 
strong arguments to the contrary. After sifting the evidence with 
apparent thoroughness he accepts the statements of Aristotle as 
most trustworthy, to the effect that although it was considered dis- 
honorable or disgraceful among the Lacedaemonians to sell or buy 
lands, yet they might be given away or freely devised. 23 According 
to Plutarch, Lycurgus divided Laconia into 39,000 portions, where- 
of 9,000 were allotted to the Spartan citizens and 30,000 to the 
Perioeki, or dwellers around the city. But some writers have taken 
the ground that this supposed Lycurgan measure was confused by 
Plutarch with the later movement of a similar sort in Sparta. 

In Attica mortgages were evidenced by stone pillars erected on 
the land and inscribed with the name of the lender and the amount 
of the loan ; and the country is said to have resembled a vast grave- 
yard when Solon was called to reform the laws. He is reported to 

M Aristotle's Politics, VI. 4, sees. 8, 9. "Wilson's, "The State," sees. 105 and 
21 Aristotle's Politics, II., 7, 6, etc. 1498. 

23 Grote's History of Greece, Vol. II. 
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have found such an unequal distribution of land and wealth that 
he considered it advisable to abolish all debts, both to the state 
and among individuals, and declared all existing mortgages on 
lands to be void. He has been charged with having shown this 
proposed law before its enactment to some of his friends, who 
forthwith bought large tracts of land for which they refused to pay 
when the law was promulgated, thereby enormously enriching 
themselves at the expense of their victims. But Aristotle under- 
takes to vindicate his character from this aspersion, and pronounces 
the charge a calumny; and there is evidence to show that Solon 
himself lost heavily by the law, since he had a considerable amount 
of money invested in mortgages. He divided the citizens of Attica 
into four classes, giving them rank according to the annual income 
received from lands ; and those owning no lands were placed in the 
fourth class, however worthy they might be, regardless of their in- 
come from personal property or trade. 24 Some eminent authors, 
says Grote, suppose Solon "to have abolished villenage and con- 
ferred upon the poor tenants a property in their lands, annulling 
the seignorial rights of the landlord. But this opinion rests upon 
no positive evidence, nor are we warranted in ascribing to him any 
stronger measure in reference to the lands than the annullment of 
the previous mortgages." 25 

Prior to the laws of Solon, there seems to have been no right to 
devise lands in Attica, and the inheritance remained by law in 
the same family. But by his reforms the devise of lands was 
permitted in Attica, with certain restrictions for the protection 
of children. 

A passage from one of the orations of Demosthenes, touching 
the law of devises, has been quaintly translated, as follows: "All 
genuine citizens whose estates were impaired by litigious suits 
when Solon entered the prffitorship, shall have permission of leav- 
ing their estates to whom they will, admit they have no male chil- 
dren alive, or themselves be not crazy through the infirmities of 
old age, the misery of a distemper, or the enchantments of witch- 
craft ; or if they be not henpecked, or forced to it by some unavoid- 
able necessity." 28 

"Abbott's History of Greece, 410. 2e Demosthenes in Stephanum Testem, 

25 Grote's History of Greece, III., 179- Orat. II. Potter's Antiquities of 

180. Greece, Vol. I., p. 205. 
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Under the laws of the XII. Tables of Eome, promulgated B. C. 
451-449, there was no restraint upon devises; and adverse posses- 
sion for two years conferred good title to lands quoad private indi- 
viduals, unless the possession had been obtained by force or fraud. 
No distinction appears to have been made in the sales of realty 
and personalty, title to both passing by delivery or mancipatio. 
verbally, in the presence of witnesses. Nor was any distinction 
made in the law of succession, the real and personal estate of dece- 
dents passing in case of intestacy equally to his widow and children 
in pctestate; or, if none, then to the gens. The paterfamilias had 
full power to regulate succession by testament, even to the total 
disinheritance of his children. 

These principles were preserved in the Code of Justinian, who 
abolished the distinctions that had arisen in the course of a thou- 
sand years, between res mancipi and res nee mancipi, and placed 
the transfer of realty and personalty on exactly the same footing. 
But he changed the statute of limitations so that title to personalty 
matured by three years' possession, and title to realty by ten years- 
of adverse possession against residents of the same province and 
twenty years against non-residents. 

With the fall of Borne the civil law also fell beneath the tramp 
of her rude conquerors, and was for ages buried and forgotten. 
The rough northern nations brought with them their own customs, 
and gradually the feudal tenures were spread over Europe. Born 
of military necessities, the fundamental principle of this tenure 
is the relation of lord and vassal; and originally the chief inci- 
dents were the inalienability of the land, and the rendition of 
military services therefor. This was well enough in days of plun- 
der, rapine and disintegration, but when the destructive work of 
arms began to exhaust the world and men commenced to turn their 
thoughts to peace and progress, then feudal fetters began to gall. 

Says Chancellor Kent : 

"The whole feudal establishment proved itself eventually to be 
inconsistent with a civilized and pacific state of society ; and wher- 
ever freedom, commerce, and the arts penetrated and shed their 
benign influence, the feudal fabric was gradually undermined, and 
all its proud and stately columns were successively prostrated in the 
dust." 27 But this triumph of freedom, commerce, and the arts 

"IV. Kent's Com. 443. 
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has been very slow and is not yet perfectly achieved even in 
America. 

Saxon liberties and the precious heritages of his race, save its 
indomitable spirit and a few relics in the doughty county of Kent, 
fell with Saxon Harold on the hill of Hastings; though it was 
not until about 1086 that the feudal tenures were established in 
England by the Norman Conqueror. The accomplished chancellor 
from whom I have already quoted, in treating of the feudal system 
in another portion of his works, says: "Except in England, it 
annihilated the popular liberties of every nation in which it pre- 
vailed, and it has been the great effort of modern times to check 
or subdue its claims, and recover the free enjoyment and inde- 
pendence of allodial estates." 28 But the great English commen- 
tator, at whose feet every student before me has sat in reverent 
admiration, tells us that "the Norman interpreters, skilled in all 
the niceties of the feodal constitutions, .... took a handle 
to introduce not only the rigorous doctrines which prevailed in the 
duchy of Normandy, but also such fruits and dependencies, such 
hardships and services, as were never known to other nations; as 
if the English had, in fact as well as theory, owed everything they 
had to the bounty of their sovereign lord." And after recounting 
some of the charters wrung by force from tyrannical kings in the 
struggles of bitter years, he adds: 'Hhat the liberties of English- 
men are not (as some arbitrary writers would represent them) 
mere infringements of the king's prerogative, extorted from our 
princes by taking advantage of their weakness; but a restoration 
of that ancient constitution, of which our ancestors had been de- 
frauded by the art and finesse of the Norman lawyers, rather than 
deprived by the force of Norman arms." 29 This eloquent writer 
and profound lawyer conferred an inestimable blessing upon his 
race by his sincere love of liberty and masterful exposition of its 
foundations in the English constitution, and it is well for us even 
in this day and generation to revert to the original and unalterable 
principles of freedom taught by him. After describing the "quali- 
ties, fruits, and consequences" of the feudal tenures he declares : 
"A slavery so complicated and so extensive as this, called aloud 
for a remedy in a nation that boasted of its freedom." 30 The great 
curses were, the inalienability of lands, and burdens of uncertain 

- S III. Kent's Com. 501. 29 2 Blackst. Com. 51, 52. 30 2 Blackst. Com. 76. 
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personal services and taxes under the name of aids, reliefs, primer 
seisin, profits of wardship and marriage, fines for alienation, and 
escheats — all of which, except personal services and the profits of 
marriage that now go wholly to the contracting parties and not 
to any lord or guardian in chivalry, still exist in reality though 
not in name, to a greater or less extent, under the operation of our 
laws. This statement may seem surprising, but will be made plain 
by brief consideration. Chancellor Kent says: "The only feudal 
fictions and services which can be presumed to be retained in any 
part of the United States consist of the feudal principle, that the 
lands are held by some superior or lord, to whom the obligation 
of fealty, and to pay a determinate rent, are due." 31 But it can 
be readily demonstrated that this statement should be enlarged. 
The "superior" to which the learned Chancellor refers is, of 
course, the state, which exercises over all lands the right of emi- 
nent domain. The "determinate rent" is the taxes imposed and 
collected by the government. The latter correspond to one of the 
more modern burdens of the feudal "aid." For in the discussion 
of this feature of feudal tenures, Mr. Blackstone says: "But be- 
sides these ancient feudal aids, the tyranny of lords by degrees 
exacted more and more: as, aids to pay the lord's debts" — which 
is the object of taxation. 32 The "relief" was a fine or composition 
levied by the lord whenever an estate passed by death; and we 
still have this burden attached to real estate in the shape of in- 
heritance taxes in the case of descent, or the tax on wills in case 
of devise. "Primer seisin" was an additional relief, and is now 
also represented by the taxes just mentioned. The burdens of 
"wardship" might be said to be represented, in many cases, by the 
costs of chancery — but, let that pass! The feudal "fine," which 
was due the lord upon every alienation, is now felt in the tax on 
deeds — to which the layman might fancy we should add the ever- 
recurring costs of conveyance, a tribute which even venerable and 
respectable custom cannot render altogether delightful. The last 
of the seven feudal fruits is "escheat," and that incident, as we well 
know, is still appurtenant to lands as one of the prerogatives of our 
state government. 

It was not until 18 Ed. I. in the year 1290, more than 200 years 
after the introduction of feuds, that lands were permitted to be 

"Kent's Com. 510. 32 2 Blackst. Com. 64. 
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aliened by the living without the consent of their feudal lords by 
virtue of the statute known as Quia emptores tetrarum, the land, 
however, to be held not of the grantor but of the chief lord of the 
fee; and more than four centuries and a half had to come and go 
before the estates of dead men could pass by devise under the 
Statute of Wills enacted in 1541 in the thirty-second year of 
Henry VIII. 

Lord Bacon strongly advocated the abolition of wards and tenures 
in the reign of James I., and it seems that the king was brought 
to the willingness of yielding all except his prerogative rights 
of wardship and marriage. But the fight was not pressed with 
sufficient determination in the Houses of Parliament, and it was 
not until the great upheaval that resulted in the decapitation of 
Charles I. and the temporary establishment of the so-called Com- 
monwealth under the protectorate of Cromwell, that the times 
became ready for action. The real fruit of the great English Rev- 
olution was the Statute of 12 Car. II. c. 24, passed in 1660, abol- 
ishing Tenure in Chivalry, the most oppressive of the feudal ten- 
ures, and enacting: "that the court of wards and liveries, and all 
wardships, liveries, primer seisin, and ousterlemains, values, and 
forfeitures of marriage, by reason of any tenure of the king or 
others, be totally taken away. And that all fines for alienation, 
tenures by homage, knight service, and escuage, and also aids for 
marrying the daughter or knighting, the son, and all tenures of 
the king in capite, be likewise taken away. And that all sorts of 
tenures, held of the king or others, be turned into free and common 
socage; save only tenures in frankalmoign, copyholds, and the hon- 
orary services (without the slavish part) of grand serjeanty." 

This was such a grand step forward that even when Mr. Black- 
stone delivered his famous Oxford lectures one hundred years later, 
his eyes were dazzled by the brilliancy of the event and he wrote 
and spoke as if nothing more could be desired ! In glowing terms 
he eulogized this Act as "A statute which was a greater acquisition 
to the civil property of this kingdom than even magna charta itself; 
since that only pruned the luxuriances that had grown out of the 
military tenures, and thereby preserved them in vigor, but the 
statute of King Charles extirpated the whole and demolished both 
root and branches." 

The reign of this monarch was further signalized by the great 
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Act of 29 Car. II. c. 3, passed in 1678, and commonly known as 
the "Statute of Frauds and Perjuries," by which, for the first time 
in England, deeds were required for the conveyance of freehold 
estates — a method which has now totally supplanted the ancient 
common law livery of seisin. But as we look back it seems re- 
markable that the "Statute of Grants," abolishing the distinction 
between the conveyance of corporeal and incorporeal heredita- 
ments and permitting the creation of estates in fuiuro in lands by 
deed, was not passed until 8 and 9 Vict. c. 106, in the compara- 
tively recent year of 1845 ; and was not adopted in Virginia until 
the Code of 1849, which went into effect on the first day of July, 
1850. But it may here be remarked that Virginia began her regis- 
try system nearly forty years before the great "Statute of 
Frauds." 

We do not know exactly when civilization began in America, for 
the exploration of our buried historical treasures may be said still 
to be in its infancy. But evidences of the most unexpected condi- 
tions of primeval art and cultivation have been discovered, and 
the world may yet be startled by the disclosures of the future. 
Among other things, our antiquarians have informed us that 
a feudal policy existed in its most rigid form with the ancient 
Mexicans. 83 

The first permanent English settlement on this continent was 
made at Jamestown, in the dominion of Virginia, under the 
charter granted by King James I. on April 10, 1606, in the fourth 
year of his reign, to Sir Thomas Gates and Sir George Somers, 
knights, and certain esquires, gentlemen, and "divers others of our 
loving subjects" described as "merchants and other adventurers of 
our city of London and elsewhere."" This charter contained a 
covenant on the part of his majesty "that we, our heirs and suc- 
cessors, upon petition in that behalf to be made, shall, by letters 
patent under the great seal of England, give and grant unto such 
persons, their heirs and assigns, as the Council of that Colony, or 
the most part of them, shall, for that purpose nominate and assign, 
all the lands, tenements, and hereditaments, which shall be within 
the precincts limited for that colony, as is aforesaid, to be holden 

^Robertson's History of America, C. 7, Vol. II., 280. 
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of us, our heirs, and successors, as of our manor of East-Greenwich 
in the county of Kent, in free and common socage only, and not 
in capite." 34 In this charter there was a reservation to the Crown 
of the fifth part of all gold and silver and the fifteenth part of all 
copper that might be gotten or had in the colony. The next charter 
was granted by the same king on May 23, 1609, to the "Treasurer 
and Company for Virginia," extending the domain along the At- 
lantic coast four hundred miles both north and south of "the point 
of land called Cape or Point Comfort," and including within it all 
the land "from sea to sea" and all the islands within one hundred 
miles of the said coast. The tenendum was the same as that of 
the first charter, but the fact was emphasized that the grant was 
made "of our special grace, certain knowledge and mere motion." 35 
A third charter from the same king on March 12th, 1611-12, ex- 
tended the grant to islands within three hundrel leagues of the 
continent, upon the same tenure. 

In 1624 these charters were dissolved, all the rights and powers 
of the Virginia Company were resumed by the crown, and no more 
charters were granted until the accession of Charles II. On Oc- 
tober 19th, 1675, this monarch approved the petition of the colony 
for a new charter, agreeing that one of the articles thereof should 
provide for an exemption of taxation without the consent of the 
governor, council and burgesses, and instructed Mr. Attorney Gen- 
eral and Mr. Solicitor General to prepare the letters patent for the 
grant. But the news of Bacon's rebellion stopped it in the Hamper 
office, and nothing was done until October 10th, 1676, when my lord 
Culpeper, who had been appointed governor on the death of Sir 
William Berkeley, obtained the last royal charter of the colony. 
This is depicted by Hening as "a miserable skeleton, containing 
little more than a declaration of the dependence of the colony on 
the crown of England." 36 

Looking at these charters as muniments of title, it appears that 
the early English tenures in this country were by free and common 
socage, which Blackstone declares 'to have "sprung from the same 
feodal original as the rest." And as the common law and all the 
general statutes or Acts of Parliament prior to 4 Jac. I., so far as 
not repugnant to our Bill of Rights and Constitution, have always 

"I. Hen. Stat, at Large 55-56. M II. Hen. Stat, at Large 519, 531-2. 

35 I. Hen. Stat, at Large 80. 
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been in force in Virginia and West Virginia, our law has neces- 
sarily always been deeply impregnated with feudal principles. 

But is was not only from "the subtlety and finesse of the Norman 
lawyers" that our English and colonial ancestors had to suffer. For 
in 1285 the statute 13 Ed. I. c. 1, better known perhaps as the 
Statute Westminster II. "Be Donis Conditionalibus," gave rise to 
estates-tail, whicb fastened another condition of inalienability upon 
lands; "so that aiey were justly branded," says Mr. Blackstone, 
"as sources of new contention, and mischiefs unknown to the com- 
mon law, and almost universally considered as the common griev- 
ance of the realm." 37 Sir William Herle, sometime Chief Justice 
of the Court of CommonPleas, said that "they were sage men that 
made this statute," 38 and the nobility heartily agreed with him 
because it enabled them to keep their estates in their families free 
from forfeiture. No means was found to evade the provisions of 
the statute until 12 Ed. IV., 1473, when Taltarum's Case was de- 
cided, under the direction and personal influence of the monarch. 
This decision has been characterized by Chancellor Kent as "a bold 
and unexampled stretch of the power of judicial legislation" to 
grant relief from "a great national grievance." 39 But it only 
came after king and commons had been struggling for two hundred 
years to break the meshes thrown around the transfer of lands for 
the benefit of the barons. And after all, it was only a partial relief 
dependent upon the action of the land owner by the complicated 
proceeding known as common recovery based upon fictions of law 
and made up of "such awkward shifts, such subtile refinements, 
and such strange reasoning" as would not be tolerated in the juris- 
prudence of our day. 

We learn from Hening that "in June, 1619, the first assembly 
ever held in Virginia was convened by Sir George Yeardley, then 
governor, and met at James Town ; which was at that time, and for 
many years afterwards, called James City." 40 The first statute 
passed in the colony relating to lands was that of March, 1623-4, 
21 Jae. I., which provided : 

"13. That every private planter's devident shall be surveyed 
and laid out in several and the bounds recorded by the survey ; if 

3 '2B1. Com. 116. M 4 Kent's Com. 13. 

"9 E. 3, 22. «l Hen. Stat, at Large, 119. 
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there be any pettie differences betwixt neighbors about their devi- 
dents to be divided by surveyor if of much importance to be re- 
ferred to the governor and counsell: the surveyor to have 10 lbs. 
of tobacco upon every hundred acres." 41 

This Act was repeated in 1631-2 and in the First Revisal of 
1632. 42 In January, 1639-40, 14 Car. I., another Act was passed, 
as follows : 

ACT XVI. 

"A deed or mortgage made without delivery of possession to be 
adjudged fraudulent unless entered in some court." 43 

These statutes are quoted in full because they constitute the first 
link in the registry system of Virginia and disclose at what a dis- 
tant date the commonwealth entered upon that policy. 

The earliest mode of acquiring lands in Virginia was by petition 
to the general assembly, says Mr. Jefferson. Title was passed by 
vote, if the land appeared to be clear of Indian claims. If, how- 
ever, it had not yet been ceded by the Indians, the petitioner was 
required to purchase of them; and when such purchase had been 
verified by the assembly upon inquiries of the Indian proprietors, 
the grant was then made and the title confirmed by act of the 
assembly. The Virginia Company also sometimes, though very 
rarely, granted lands independently of the general assembly. But 
as the colony increased and applications for lands multiplied, these 
primitive methods were found to be too slow and cumbrous, and 
the assembly formulated general rules for the grant of lands. 44 
Acts were passed from time to time prohibiting private purchases 
from Indians, and in March, 1655-6, Indian lands were declared 
not alienable by them without assent of the assembly. 45 

In 1639-40, 14 Car. I., the first Act was passed in Virginia con- 
cerning Quit-Rents, which were made payable yearly at 2 S. per 
hundred acres, beginning seven years after the date of each 
patent. 40 

In 1644-5, 19 Car. I., the first Act was passed in Virginia for the 
forfeiture of patents on account of abandonment of plantations. 

41 1 Hen. Stat, at Large, 125. 44 Jefferson s Notes on Virginia, 262-4. 

«Do. 173, 197. «1 Hen. Stat, at Large, 396. 

"1 Hen. Stat, at Large, 227. «1 Hen. Stat, at Large, 228. 



382 10 VIRGINIA LAW REGISTER. [Sept., 

Under this statute deserted lands could be taken up by any per- 
son. 47 

In 1646, 21 Car. I., the first act was passed in Virginia 
on the subject of Adverse Possession, barring all suits for lands in 
peaceable posssession unless brought within five years, but saving 
the rights of "orphans" for five years after coming of age. 48 It 
was not until 1657-8 that a like saving was made in favor of femes 
covert and persons of unsound mind. 49 

In 1661-2, 14 Car.II, the first Act was passed in Virginia on the 
subject of Processioning, it being recited that "many contentious 
suits are dayly incited and stirred up about the bounds of land for 
which noe remedy hath yett bin provided." 80 

In 1705, 4 Anne, "An Act concerning the Granting, Seat- 
ing, and Planting, and for Settling the Titles and Bounds 
of Lands; and for preventing unlawful shooting and ranging 
thereupon" was passed. This was the first general land law passed 
by the general assembly of Virginia, and is the basis of all sub- 
sequent land laws in the commonwealth. This Act provided that 
no estate of inheritance, in lands or other hereditaments, in fee 
simple or fee tail, general or special, nor any freehold estate, should 
take effect except by indenture duly acknowledged and recorded 
in the records of the general court or of the county court where 
the land lies; the record to be made within eight months by resi- 
dents and within two years by non-residents, after sealing and de- 
livery. The Act also required livery of seisin to be recorded; and 
under it unrecorded deeds were void even as to parties; though in 
actual possession, as they had been since the Act of December, 
1656, 51 and continued to be until the Act of 1734. 52 This Act 
also provided that estates-tail should hereafter be inalienable in 
Virginia except by Act of assembly.* 3 

The next general land law was passed in 1710, 9 Anne, and pro- 
vided that lands should be forfeited by failure to pay quit-rents for 
three years as well as by failure to seat and plant. It also contain- 
ed a provision for compulsory processioning and declared that pro- 
cessioning three times should settle bounds unalterably, save as 
to infants, reversioners, and remaindermen. 5 ' 1 

"1 Hen. Stat, at Large, 291. 51 1 Hen. Stat, at Large, 41T. 

«1 Hen. Stat, at Large, 331. 52 4 Do. 397. 

«1 Do. 451. "3 Hen. Stat, at Large, 318, &c. 

*°2 Do. 101-102. M 3 Hen. Stat, at Large, 532-4. 
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In 1734, 8 George II., an Act was passed amending 
that of 1710, making unrecorded deeds good between the parties 
though void as to creditors and subsequent purchasers for 
value and without notice, and permitting the alienation of fee- 
tail estates by deed without Act of assembly in the case of lands 
judicially ascertained to be worth less than £200. This provision 
was made, says the statute, because the method of defeating en- 
tails by special Act of the general assembly had "been found, by 
experience, so expensive to poor people seized in fee-tail of small 
and inconsiderable parcels of land, that they are not able to go 
through it; and therefore the docking entails by easier methods, 
will be a great relief to such poor people and their families, who, 
without it, must be confined to labor upon such small parcels of 
land, when, by selling them, they might be enabled to purchase 
slaves and other lands more improvable." 55 

May we not well ask ourselves whether it would not be of advan- 
tage to the "poor people" of this day and generation to remove 
some of the difficulties and dock some of the heavy costs still at- 
tending every transfer of land under our present laws ? 

The only other colonial statute of general importance to our 
subject is that of October, 1748, 22 George II., which, however, 
introduced no new provisions that need be now noted. 56 

In 1774, a young Virginia lawyer who had been elected a member 
of the colonial convention called in consequence of the dissolution of 
the general assembly by Lord Dunmore, the royal governor, being 
overtaken by sickness on the road, sent to the convention a manu- 
script he had prepared for the occasion, entitled "A Summary View 
of the Rights of British America Set Forth in Some Eesolutions In- 
tended for the Inspection of the Present Delegates of the People 
of Virginia Now in Convention : By a Native and Member of the 
House of Burgesses." This paper made a profound impression 
and at once placed Thomas Jefferson in the front rank of Ameri- 
can patriots. It was published by the convention and created a tre- 
mendous stir in England, where it was freely used by the eloquent 
Edmund Burke in parliamentary debates. Among other things it 
contained an able argument to prove that inasmuch as this country 
had never been conquered by William the Norman, nor our lands sur- 

M 4 Hen. Stat, at Large, 397. M 5 Hen. Stat, at Large, 403. 
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rendered to him or any of his successors, possessions here were of 
right undoubtedly allodial and the feudal system should have had no 
foundation in law or fact; but that our ancestors being farmers 
and not lawyers had ignorantly yielded the point and taken grants 
of their own lands from the crown. Where rents were reasonable, 
said the writer, there was no inducement "to arrest the error and 
lay it open to public view;" but that the charges having now been 
doubled, the acquisition of lands having been rendered difficult 
and the population of the country likely to be checked: "It is 
time, therefore, for us to lay this matter before his majesty, and to 
declare that he has no right to grant lands of himself." 57 A few 
more years rolled by, and Lexington, Concord, Moultrie, and 
Bunker's Hill had become historic names. The pen of the young 
Virginian had embodied the spirit of the times into an immortal 
"Declaration of Independence;" a new nation had been born, and 
he deliberately left the halls of congress to devote his great gifts 
to the upbuilding of that commonwealth upon which he had helped 
to confer a noble sovereignty. He again took his place in the gen- 
eral assembly of Virginia, and his first motion on October 11, 1776, 
was to introduce a bill for the establishment of a judiciary system. 
But the very next day, "on October 12th, 1776," says he, "I obtain- 
ed leave to bring in a bill declaring tenants in tail to hold their 
lands in fee-simple." This was the first Act abolishing estates-tail 
in America. But that was just the beginning of his reforms, for 
on October 24th, 1776, he secured the passage of a bill for the ap- 
pointment of a committee to revise all the laws. This committee 
originally consisted of Edmund Pendleton, George Wythe, George 
Mason, Thomas L. Lee and Thomas Jefferson. They were ap- 
pointed November 5, 1776, and held their first meeeting at Fred- 
ericksburg on January 13, 1777; there Mason and Lee resigned, 
doubtless because they soon became convinced that they were unfit 
for the work by reason of the fact that they were not lawyers. 
After some discussion of general principles, the labors of the com- 
mission were partitioned among the three remaining members and 
the committee adjourned. A second meeting was held at Williams- 
burg in February, 1779, and the final result of their work was 
reported to the general assembly on June 18, 1779. Some of the 

"Writings of Thomas Jefferson, Vol. I., pp. 443-4. 
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bills were passed at that session, but many were not enacted until 
1785, after the great war of the Kevolution had ended in victory, 
and peace had been restored. In the meantime, however, quit 
rents had been abolished by the Act of October, 1777, except on the 
Northern Neck; 58 and feudal tenures were finally swept away by 
the great Act of May, 1779, for "establishing a land office and 
ascertaining the terms and manner of granting waste and unap- 
propriated lands." 

Speaking of the first meeting of the committee for general re- 
vision of the laws in January, 1777, Mr. Jefferson says : 

"I proposed to abolish the law. of primo-geniture, and to make 
real estate descendible in parcenary to the next of kin, as personal 
property is, by the statute of distribution." This was the rule of 
the civil law, and the principle announced commends itself as a 
rule of reason to be extended to transactions with real estate. Justice 
and expediency alike suggest that, as far as possible, lands should 
be made as readily transferable as personal property. "Experience 
hath shown," says Mr. Blackstone, "that property best answers the 
purposes of civil life, especially in commercial countries, when its 
transfer and circulation are totally free and unrestrained." 

It is an undisputable fact that the age in which we live is dom- 
inated by commercial principles, and that our country above all 
others is permeated with the commercial spirit. Indeed, we may 
be said to live and move and have our being almost wholly in a 
commercial atmosphere. But not even the most confirmed admirer 
of existing laws can say or imagine that the transfer of realty is 
"totally free and unrestrained," though this class of property is 
the basis of all wealth. Your lands in 1890 were assessed at $121,- 
202,365, and your personalty at $65,762,405. Thus the value of 
your realty was nearly twice as great as the value of all personal 
property returned for taxation in the state, and it is a matter of no 
little consequence to the trade and prosperity of your country that 
your lands should be made the subject of commercial dealings in 
the most free and unrestrained manner possible. 

The question of land transfer is one of the greatest moment 
not only to West Virginia but to every state in the Union. The 

M 9 Hen. Stat, at Large, 349, 359. 
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proper solution of the problem depends upon the practical com- 
bination of four elements : 

1. Certainty of title, 

2. Certainty of transfer, 

3. Celerity of transfer, 

4. Cheapness of transfer. 

Not one of these elements is guaranteed, and not one of them 
obtains, under the present laws of Virginia or West Virginia. We 
have been taught to rely upon our so-called registry system. But 
every lawyer knows that there are many things that may affect or 
even avoid titles, which do not appear of record; among which 
may be mentioned title by adverse possession, by descent, by mar- 
riage, by decree of court, and by unrecorded deed, will, and judg- 
ment within the period allowed for recordation. The doctrine of 
constructive notice has been carried so far that in Virginia it is 
not even necessary that a deed should be actually recorded or ac- 
tually indexed at all. They are binding and serve as constructive 
notice to all the world from the time when lodged for record with 
the clerk. 59 Every lawyer knows that our present system affords 
no proof of the genuineness of signatures to deeds, thus rendering 
forgeries easy ; that it affords no evidence of the identity of parties, 
and that unless the examiner happens to know them personally he 
is forced to rely upon the seeming identity shown by the index to 
deeds, though there may be many "John Smiths;" that it affords 
no proof of the delivery of the deed, which may have been executed 
as an escrow ; and that no proof is afforded of the legal capacity of 
the parties at the time of delivery. Every lawyer also knows that 
there is no certainty about boundaries under our present system. 
The difficulty of locating lands by deed and even by survey is fre- 
quently insuperable, on account of vague descriptions and perish- 
able monuments of metes and bounds. Moreover, conflict of 
patents and interlocks will not appear by ordinary examination. 
The chain may be faultless while the original link is worthless. 
Then, too, indexes are imperfect, and fatal mistakes may be made 
by reason of omissions and other defects. And doubtless there is 
not a lawyer before me who has not "shivered and shook," or 
grunted and groaned — or emphasized his feelings in a way not 
altogether Scriptural — when he found that he had to trace a title 

59 Va. Bldg. & Loan Co. v. Glenn and others, 99 Va. 460. 
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through the proceedings of a suit. Truly he then realizes what it 
is to be "in chancery." For we all know that "court titles" — those 
passing through suits — are the most vexatious and uncertain of all. 
Questions of proper parties and procedure must be determined by 
each examiner, and the nicest problems of the law may be en- 
countered at every step. These are some of the evils of our present 
system. Its vice lies in the fact that only evidences of title are 
required to be recorded; and in the further fact that some circum- 
stances may control title without any record whatever. These are 
the prolific roots of its serious defects and hurtful consequences. 
For thus arises the necessity for ceaseless examinations of title, 
entailing costly delay and heavy expense in every transfer of lands. 
Thus are all titles made dependent upon the opinion of each ex- 
aminer. Doubts may be raised and clouds cast by any tyro, and 
the title and market value of every man's property may be at the 
mercy of any irresponsible examiner. One may buy on the opinion 
of an expert and be prevented from selling by the opinion of a 
novice. In addition to this, the difficulties, dangers and costs of 
examining titles grow with increasing records, and land is placed 
in the clutches of a perpetual tax fostered by the law and rendered 
more and more voracious by the growth of years. And, to cap the 
climax of improvident and unmerited oppression, even after sub- 
mission to every labor, cost, and delay, no certainty of title can be 
attained, with rare exception; and absolutely none can be main- 
tained. Though every defect be cured, every cloud removed, and 
all questions of title be even judicially settled to-day, the vice of 
the system remains and other clouds may arise to-morrow. The 
fountain contains the germs of disease, and all who drink from its 
stream may suffer from the draught. I say the present laws are 
"oppressive," because they tend to prevent free dealings in real 
estate; and I say they are "improvident" because they tend to 
check immigration and retard the development of the state. It is 
no exaggeration to say that millions of dollars have been actually 
lost by bad titles and that millions have been diverted by the fear 
of them, in your state and mine; that many enterprises "of great 
pith and moment" to prosperity have been thwarted ; and that many 
valuable additions to our population have been prevented. I am 
persuaded, therefore, that no more important question can engage 
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the best thought and energies of the leading men of Virginia and 
West Virginia than that of reform in our land laws. 

Fortunately, it will not be necessary to resort to doubtful ex- 
periments. Knowing the evils to be corrected, and knowing that 
they are not peculiar to our conditions but similar to those with 
which our kinsmen across the seas and other nations have had to 
contend, we can with confidence appeal to their experience and be 
guided by their achievements. From them we can learn the vital 
difference between a "record system" such as ours and that which 
is truly a "registry system" such as obtains in Australia, Tasmania, 
New Zealand, British Columbia, Manitoba, Ontario, and England, 
under the name of the "Torrens System of Land Registration and 
Transfer." And if we hesitate to be taught by those who may be 
termed "foreigners," though of common ancestry and speech with 
us, we need not go beyond the folds of our own bright flag, but 
can turn to those who may be more intimately termed "bone of our 
bone and flesh of our flesh" — our brethren in the great states of 
Illinois, California, Massachusetts, Minnesota, Oregon, and Colo- 
rado. Nay, we can even take lessons from our sea-girt babes in 
the distant islands of Hawaii and the Philippine Archipelago. All 
these, with one accord, proclaim the merits of the Torrens System ; 
and the chorus they raise will soon be swelled by the voices of other 
states and peoples. For already has preliminary legislative action 
been taken in Iowa, Michigan, Rhode Island, Virginia, Wisconsin, 
and Porto Rico ; while the subject has been under discussion in the 
Bar Associations of Georgia, Kentucky, Maine, Missouri, New 
York, North Dakota, Pennsylvania, Tennessee, Texas, Washing- 
ton, and your own State of West Virginia. 

The limits of this paper do not permit any general exposition of 
the Torrens System. Suffice it to say that its objects are: to as- 
certain and clear titles by judicial proceedings in rem which shall 
be binding upon all the world ; to register the titles so ascertained ; 
and to require every subsequent transfer and every lien or proceed- 
ing that is designed to affect the same to be registered upon the 
original certificate, which never goes out of the clerk's office, and 
also upon the duplicate certificate which is given to the person or 
persons owning the lands or any interest therein. The result is 
that everything which can affect the title is plainly registered upon 
the certificates, and every one, whether lawyer or layman, can tell 
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the true state of the title at any moment. Title passes only by 
registration • and this act is speedily, securely, and cheaply done. 

No wiser saying flowed from the pen of the quaint and worthy 
Cervantes than that "the proof of the pudding is in the eating.'' 
And we can point with complete satisfaction to the record of the 
Torrens System wherever it has been tried. Permit me to cite one 
paragraph from a letter written me on November 24, 1900, by 
Hon. J. O'Bourne, Register of Titles in Queensland : "This office," 
says he, "has now been in existence thirty-eight years, and the rapid 
increase of the work performed in it as shown by the statistics (copy 
of which for the year 1899 herewith) is a fair indication of the 
popularity of the system. The transactions since the establishment 
of the office number 1,397,910, and there has been only one instance 
of loss through an incorrect title having been issued." 

This, as you will observe, amounts to practical perfection, since 
error only appears as an atom among the millions. If the law 
could always administer such homoeopathic dqses, its patients might 
justify the maxim: "de minimis lex non curat." Glance for a 
moment at the reverse of the picture, and recall the constant efforts 
made by Virginia and your own state to give good titles to her 
grantees. However much we have failed, still it can be said that 
such has been the effort from the beginning. Eead, for instance, 
the preamble to the Act of May, 1779 : "Whereas, the various and 
vague claims to unpatented lands under the former and present 
government . . . may produce tedious and infinite litigation 
and disputes, and in the meantime purchasers would be discouraged 
from taking up lands upon the terms lately prescribed by law 
. . . and it is just and necessary, as well for the peace of in- 
dividuals as for the public weal, that some certain rules should be 
established for settling and determining the rights to such lands 
. . . to the end that subsequent purchasers and adventurers 
may be enabled to proceed with greater certainty and 
safety . . ." — and ask yourselves whether it is not even now 
"just and necessary, as well for the peace of individuals as for 
the public weal" that something should be done to the end that 
purchasers, who are yet "adventurers," may be "enabled to proceed 
with greater certainty and safety?" It will not do for us to rest 
content with a system of laws that was proved to be inefficient 
even when our lands were a drug on the market at two cents per 
acre. 
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Brethren of the bar, are you not conscious of the fact that our 
land laws are antiquated and unsuited to the demands of the age ? 
Do you doubt that they prohibit the easy alienability of lands and 
thus depress the values of real estate? Do you not know that they 
operate as a bar to short loans, and thus deaden capital invested 
in them? Do you not know that these things prevent many per- 
sons from investing in lands, and bear with peculiar hardship upon 
that vast body of our citizens — the poor, whose chief possession 
consists in a modest home for which they have made the great sac- 
rifice, by burying — positively burying — the labor of years? The 
fruits of toil should be capable of the fullest enjoyment and the 
most beneficial uses. A treasure won by strained nerves and ten- 
dons, or crystalized from the sweat of the brow — the homes of the 
poor, the hope of our country and the surest prop of freedom — 
should possess a ready market value and be a universal source of 
commercial credit. How different is the case under our present 
laws ! You know that the poor man cannot afford to borrow on his 
home — if he does, it is with the curse of usury and at the sacrifice 
of his life's blood ! 

On a bright October day in the year 1785, our Minister to France 
was in the village of Fontainbleau. Far from his native land, 
doubtless sweet memories of his "Monticello" swept over him as 
he looked towards the mountains ; and he determined -to climb the 
highest peak. As he fared alorjg the way he met a peasant woman 
who begged an alms, and when he bestowed upon her a small coin : 
"she burst into tears," said he, "of a gratitude which I could per- 
ceive was unfeigned because she was unable to utter a word." Con- 
trasting the condition of the French peasants, unable to own their 
homes and impoverished by heavy rents, with that of even the 
lowliest freeman of America, and describing the scene I have re- 
lated to a friend in Virginia, he wrote: "The small land holders 
are the most precious part of a state." 60 The same thing is true 
to-day, and it is far more important than ever to encourage the 
building of homes by the poor instead of placing obstacles or allow- 
ing obstacles to remain in the way of such investments. In what 
does true greatness at the bar consist? Not in the amassing of 
great fees, nor even in the hoarding of great learning. Not simply 
in skilful practice and wise counsel, nor even in spotless integrity. 

""Writings cf Thos. Jefferson, Vol. VII., p. 33. 
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For we follow no trade, but are destined to be leaders in a noble 
profession wherein the noblest faculties are to be employed. We 
owe something to the majesty and perfection of the Law. Not only 
allegiance but grateful service is due our Sovereign Lady, and on 
bended knee we should offer the richest fruits of experience and 
intelligence. Thus may we be knighted, or perchance crowned in 
her courts, and receive the guerdon of our consecrated calling. 
Thomas Jefferson was great because he could think and act not 
only for himself and the present but for the blessing of the many 
and the greatness of the future. Born with the seeds of freedom 
in his breast, his mission was to imbed them in the bosom of the 
law, that they might not only spring to life in the hearts of living 
patriots, but might survive his day and generation and bear fruit 
in future ages. A similar duty is imposed upon us, and the call 
comes to each one of you to respond in a manner worthy of the 
traditions of the bar, worthy of your noble ancestry, and worthy of 
this century whose present dawn should be but a faint gleam of the 
full splendor of its coming midday glory. 



